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to review a decree. From a decree dismissing on demurrer the 
bill, complainant appeals. Affirmed. 

J. M. Perry, for appellant. 

Curry & Curry and Braxton & McCoy, for appellees. 



VIRGINIA RY. CO. v. JEFFRIES' ADM'R. 
Nov. 18, 1909. 
[66 S. E. 731.] 

1. Action (§ 53*) — Injuries to Land — Right to Sue — Temporary 
or Continuing Injury. — Where injury to the land by the acts of an- 
other is of a permanent and continuing nature, all the damages must 
be recovered in one action by the person owning the land when the in- 
jury was inflicted, and may not be recovered by the owner's subse- 
quent grantee. 

[Ed. Note. — For other cases, see Action, Cent. Dig. §§ 567, 568; 
Dec. Dig. § 53.* 4 Va.-W. Va. Enc. Dig. 164.] 

2. Waters and Water Courses (§ 60*) — Obstructions — Cause of 
Action — Accrual — Time. — Where the building of a railroad embank- 
ment in a river so changed the channel as to damage the sand bank 
of plaintiffs intestate, plaintiff's cause of action arose, not necessarily 
at the time of the construction of the embankment, but when the 
first injury occurred by reason thereof. 

[Ed. Note. — For other cases, see Waters and Water Courses, Dec. 
Dig. § 60.* 13 Va.-W. Va. Enc. Dig. 681.] 

3. Trial (§ 260*) — Instructions Covered by Charge. — Instructions 
given that if defendant railroad company constructed its embank- 
ment into the natural channel of the river, and such construction 
turned the water onto the sand bank of plaintiff's intestate, they 
should find for plaintiff, and assess the damages at the diminished 
value of the bank by reason of the diversion of the water, and, in 
arriving at plaintiff's damages, they should consider the value of the 
bank for supplying sand for commercial purposes and the decrease 
either in quantity or quality of the sand by reason of the diversion 
of the waters, that the burden was on plaintiff to establish that the 
land was actually damaged, the extent thereof, and that he was en- 
titled to recover — substantially covered requests to charge that the 
burden was on plaintiff to show that the land was damaged, the 
extent of damages, his right against at least one of defendants, and 
that the jury must be satisfied that the land had been rendered less 
valuable by defendant's works, and, if defendant's bank was a per- 

*For other cases see same topic and section NUMBER in Dec. and 
Am. Digs. 1907 to date, and Reporter Indexes. 
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manent structure constructed before plaintiff's intestate acquired the 
land, he could not recover. 

[Ed. Note.— For other cases, see Trial,- Cent. Dig. §§ 651-659; Dec. 
Dig. § 260.* 7 Va.-W. Va. Enc. Dig. 742.] 

4. Action (§ 53*) — Injury to Land — Nature of Damage. — Where 
land is injured by an act lawful in itself, whether the injury is orig- 
inal and permanent so as to require the landowner at the time of 
the injury to sue for all his damages in a single action is to be de- 
termined by the nature of the damage. 

[Ed. Note.— For other cases, see Action, Cent. Dig. §§ 565-568; 
Dec. Dig. § 53.* 4 Va.-W. Va. Enc. Dig. 164.] 

5. Vendor and Purchaser (§ 218*) — Right to Sue for Injuries- 
Possession. — Where plaintiff was in possession of a sand bank under 
a contract to purchase when it was injured by a change in the chan- 
nel of a river by defendant's railroad embankment, such possession 
was sufficient to entitle plaintiff to maintain an action for dam- 
ages sustained, though they were permanent and continuing. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. 
Dig. § 456; Dec. Dig. § 218;* Trespass, Cent. Dig. § 24. 13 Va.-W. 
Va. Enc. Dig. 231.] 

6. Vendor and Purchaser (§ 219*) — Injuries by Third Persons — 
Flowing Land — Action — Evidence. — Where, in an action for flowing 
the sand bank of plaintiff's intestate by the alteration of the channel 
of a water course by defendant's railroad embankment, defendant 
claimed that the damages, if any, were permanent, and that plaintiff 
was not the owner when the cause of action accrued, plaintiff's con- 
tract of sale, though unenforceable in equity, was admissible, as 
bearing on the date when plaintiff's intestate took possession of 
the property under the contract. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Dec. Dig. 
§ 219.* 4 Va.-W. Va. Enc. Dig. 759.] 

7. Frauds, Statute of (§ 143*) — Executed Contract. — Where a con- 
tract for the sale of land had been executed by the parties, a tort- 
feasor, sued for injury to the land, could not object that the con- 
tract of sale was not enforceable in equity because it did not 
comply with the statute of frauds. 

[Ed. Note. — For other cases, see Frauds, Statute of, Cent. Dig. 
§§ 344-350; Dec. Dig. § 143.* 6 Va.-W. Va. Enc. Dig. 529.] 

8. Frauds, Statute of (§§ 108, 158*)— Contract— Requisites— Con- 
sideration. — Under the express provisions of Code 1887, § 2840 (Code 
1904, p. 1448), a written contract for the sale of land need not ex- 
press the consideration, which may be proved by evidence aliunde. 

[Ed. Note. — For other cases, see Frauds, Statute of, Cent. Dig. 
§§ 220, 373-376; Dec. Dig. §§ 108, 158.* 6 Va.-W. Va. Enc. Dig. 536.] 



*For other cases see same topic and section NUMBER in Dec. & 
Am. Digs. 1907 to date, & Reporter Indexes. 
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9. Appeal and Error (§§ 1050, 1067*)— Harmless Error.— Where 
there was no evidence that any actual damage was sustained to the 
land in controversy until after a deed had been delivered to plain- 
tiff's intestate, the validity of the contract under which intestate had 
prior possession of the land was immaterial in an action for the 
trespass, so that rulings of the court admitting the contract in evi- 
dence and refusing to charge that the contract did not authorize re- 
covery for the trespass were harmless, if erroneous. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. 
§§ 4153-4160, 4229; Dec. Dig. §§ 1050, 1067.* 1 Va.-W. Va. Enc. Dig. 
592.] 

10. Damages (§ 138*) — Excessiveness — Injury to Land. — A witness 
testified that a sand bank prior to its injury by the change of the 
channel of a stream by defendant's railroad embankment was worth 
from $2,400 to $2,500, and that at the time of the trial it was worth 
less than half that amount, and that at the time he sold the sand 
bank to plaintiff's intestate it was bringing a rental of $120 a year. 
Intestate purchased a six months' outstanding lease thereon for $100. 
It also appeared that defendant's works caused the bank to be half 
submerged or washed away, and that the sand left was so poor and 
contained so much gravel that it was practically worthless, plain- 
tiff having received from the sale of sand from the bank for six 
months prior to the trial only $10. Held, that a verdict allowing 
plaintiff $1,000 was not excessive. 

[Ed. Note.— For other cases, see Damages, Cent. Dig. §§ 397, 398; 
Dec. Dig. § 138.* 4 Va.-W. Va. Enc. Dig. 206.] 

Error to Circuit Court of City of Roanoke. 

Action by E. F. Jeffries' administrator against the Virginia 
Railway Company. Judgment for plaintiff, and defendant brings 
error. Affirmed. 

Robertson, Hall, Woods & Jackson, for plaintiff in error. 
Poindcxter & Hopwood and A. P. Staples, Jr., for defendant 
in error. 



IVANHOE FURNACE CORP. v. CROWDER'S ADM'R. 
Nov. 18, 1909. 

[66 S. E. 63.] 

1. Trial (§ 327*)— Verdict— Effect on Several Defendants.— In an 

action against a master and its foreman, a verdict against the master 

*For other cases see same topic and section NUMBER in Dec. and 
Am. Digs. 1907 to date, and Reporter Indexes. 



